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INTRODUCTION

Petitioner, C. L. Daniels (“Daniels”), represented by Thomas H. Geoghegan and Carol

Nguyen, Despres Schwartz & Geoghegan, appealed to the Administrator of the Federal Railroad

Administration (“FRA”), under the provisions of 49 CFR § 240.411, from a decision of an

Administrative Hearing Officer (“AHO”) dismissing Daniels’ hearing request with prejudice.

A response was filed by FRA.

STANDARD FOR REVIEW

The regulation governing appeals from decisions of presiding officers (in this case an

AHO) (49 CFR § 240.411) does not enunciate the standard for review; however, administrative 

practice suggests that the scope of review is limited to determining if the AHO’s findings of fact

are supported by substantial evidence.  In other words, a review must be made to determine

whether the AHO relied upon such evidence in the record of the hearing as a reasonable mind

might accept as adequate to support the factual findings made.1  But in making this review, the
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Administrator’s discretion is not to be substituted for that of the AHO in evaluating the

evidence.2  And the possibility of drawing two inconsistent factual conclusions from the

evidence does not necessarily indicate that the AHO’s findings are not supported by substantial

evidence.3  Issues of law are to be considered de novo, requiring an independent

determination of the matter at stake.4  

SYNOPSIS OF THE FACTS

The essential facts relevant to this appeal are not in dispute.  On February 7, 2000,

Daniels was notified, in writing, that he was being removed from service because of failing a

certification evaluation, namely a certification ride conducted on February 3, 2000, by Mr. J. L.

Breeden (then the Regional Director of Train Operating Practices Compliance for the Southern

Region of the Union Pacific Railroad Company (“UP”)), in which Daniels scored a failing score

of 61.  Daniels did not rebut or explain, in writing, the adverse information detailed in Mr.

Breeden’s letter of February 7, 2000.  On March 1, 2000, UP Superintendent, Jerry Everett,

terminated Daniels’ employment with UP per a collective bargaining agreement and stated that

“[p]ursuant to Mr. Larry Breeden’s letter of February 7, 2000, your certification as a locomotive

engineer was denied due to your inability to qualify as an engineer.”  

Daniels petitioned the Locomotive Engineer Review Board (“LERB”) to review the

February 7, 2000, decision denying him certification as a locomotive engineer.  The LERB
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denied his petition on January 29, 2001.

Daniels requested a de novo hearing before the AHO.  In a decision dated April 19, 2006,

the AHO dismissed the hearing request with prejudice, finding failure of proof.

LEGAL ISSUES TO BE DECIDED

The initial legal issue is whether Daniels’ appeal was timely filed.

The second issue on appeal is whether Daniels has enunciated any error of law which

might form the basis for reversal or modification of the decision of the AHO.

The final issue on appeal is whether the remedies requested by Daniels are permissible

pursuant to the regulations governing this process.

DISCUSSION

Timeliness of the Appeal 

Appeals to the Administrator must be filed within 35 days after the issuance of the

decision being appealed.5  The AHO issued his decision on April 19, 2006.  Daniels’ appeal was

dated March 19, 2006,6 and was marked received by the FRA’s Executive Secretariat on May 24,

2006.  It is clear that the Daniels has met the filing deadline, since the later date involved–the

correct date–is within the period provided by regulation for appeal.  The appeal was timely filed.

Error of Law

Daniels’ basis for appeal is--

 “the failure of the presiding officer to render a decision as to whether in
September 1999 Union Pacific could demote him to a student engineer with a
student or Class III certificate and revoke his full license or Class I certificate
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without the hearing required by 49 C.F.R. § 240.307 as to whether Union Pacific
had grounds under 49 C.F.R. § 240.117 to proceed with such a revocation so as to
return him to student status.”7  

Daniels complains that since there is no order by the presiding officer addressing the issue, he

has been prejudiced in his appeal.  Daniels also cites bias against him, and claims that the case

has been irreparably tainted with error.

In a joint status report submitted to the AHO on April 7, 2004, the parties narrowed the

issues for decision to the following:

“a.  Whether Union Pacific Railroad Company erred in scoring Petitioner’s
evaluation rides by allocating the incorrect amount of points to Petitioner’s score
for code ‘T’ (train handling failures).

“b.  Whether Union Pacific Railroad Company properly denied Engineer Daniels’
certification February 7, 2000, pursuant to 49 CFR 240.219.”8 

The decision of the AHO is based upon an examination of the issues the parties agreed in

the joint status report should be adjudicated.  But Daniels’ appeal is based upon complaints with

respect to issues which were not before the AHO.  Nor were those issues ever before the LERB. 

Daniels may not make arguments on appeal with respect to issues which were never considered

by the AHO by agreement of the parties themselves.  As has been previously enunciated in

Appeal of Thomas T. Wells, Jr.,9 objections not presented to an administrative agency may not

be made for the first time to a reviewing court, or by analogy, on appeal to the Administrator.10 

If Daniels had concerns with respect to other legal issues involved in this proceeding, those
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issues should have been included in the joint status report as requiring adjudication by the AHO,

and should have been brought before the LERB.  Having not included such issues for

determination below, any objection on appeal with respect to them is waived.

  Daniels alleges bias against him and claims that the case has been irreparably tainted

with error.  But beyond making those claims, Daniels offers no facts or legal authority in support

of the allegations.  A claim of bias must be supported by evidence of its extra-judicial source,

such as personal prejudice concerning a party, or personal knowledge of disputed evidentiary

facts.11  And a claim of error should include citation to some legal principle upon which the

claim is based.  Daniels has offered nothing in the appeal to meet this burden of proof.

I find no error of law in the decision of the AHO and no evidence of bias.

Remedies

Daniels claims that FRA is under an immediate duty to restore his Class I certificate and

reinstate him as an engineer with full back pay.12

The regulation governing appeals provides only that the Administrator may “remand,

vacate, affirm, reverse, alter or modify the decision of the presiding officer,”13 here the AHO. 

No other remedies are provided.

As has been enunciated in Appeal of Robert E. Carpenter,14 if there is no statute
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conferring authority on an administrative agency, it has none.15  This necessarily includes those

actions of the Administrator on appeal from a decision of the AHO.  An agency literally has no

power to act unless and until Congress confers power upon it.16  It follows, since regulations may

only be promulgated in accordance with powers granted by Congress, that the power to act under

regulation is limited to the powers therein granted.  Nor can the parties themselves confer

subject-matter jurisdiction on a tribunal, in this instance the deliberations of the Administrator.17

The remedies Daniels seeks are simply beyond the legal authority of the Administrator to

provide.  Even assuming that I found a foundation for these remedies, which I do not, I have no

lawfully constituted power to order a railroad to restore Daniels’ certificate, to reinstate him, or

to provide for back pay.

CONCLUSION

For the reasons stated above, Daniels’ appeal is denied.  My decision constitutes the final

action of the FRA in this matter, pursuant to 49 CFR § 240.411(e).

Dated: _[July 31, 2006]__________  [original signed by]                                
Joseph H. Boardman
Administrator


